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THE ROLE OF CLINICAL LEGAL EDUCATION IN THE
FUTURE OF THE BATTERED WOMEN'S MOVEMENT

LEIGH GOODMARKl

Over the last forty years, the battered women's movement has
transformed the legal response to domestic violence in the United States.
During the same time period, clinical legal education (including clinics
dedicated to representing women subjected to abuse2) has grown
tremendously and has fundamentally changed the way that lawyers in the
United States are trained. These initiatives, individually and in tandem,
have had both huge benefits and unintended consequences for women
subjected to abuse. After forty years of advocacy on both of these fronts,
now seems a good time to stop and survey what has been accomplished,
consider the lessons that have been learned, and set an agenda for the
future.
Clinics serving women subjected to abuse have the capacity to play
a significant role in the further development of domestic violence law and
policy in the United States. In this article, I first reflect on the parallel and
intersecting paths of domestic violence law and policy and clinical legal
education. Next, I critique some of the choices made by the battered
women's movement and clinicians associated with the movement. Finally, I
consider how the movement might develop in the next forty years and the
role clinics could play in that future.

'Professor of Law and Co-Director of the Center on Applied Feminism, University
of Baltimore School of Law. My thanks to Professors Kim Diana Connolly, Sue
Tomkins, and Susan Vivian Mangold for inviting me to participate in Intimate
Partner Violence: The Ripple Effect of Research, Education, and Advocacy, the

conference at which the remarks that form the basis for this article were made.
Enormous thanks also to the staff of the Buffalo Journal of Gender, Law & Social
Policy.
2 1 use the term "women subjected to abuse" to describe those who others might
describe as battered women, abused women, victims, or survivors. For a lengthy
explanation of this choice, see LEIGH GOODMARK, A TROUBLED MARRIAGE:
DOMESTIC VIOLENCE AND THE LEGAL SYSTEM 199 (2012).
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I.
The battered women's movement began in the United States in the
late 1970s. Although early policy responses to domestic violence were
focused on shelter and counseling services, changes to the law quickly
followed.4 The initial changes to domestic violence law were civil, not
criminal, which is surprising considering how the expansion of the criminal
system's capacity to respond to domestic violence would later come to
dominate domestic violence law and policy.' The first legal remedy
developed specifically to address domestic violence was the civil protection
order.6 A civil protection order is a restraining order that prohibits an abuser
from continuing to assault, threaten, or harass his 7 partner; from being in his
partner's physical proximity; from contacting his partner in any way; and
the like. 8 The creation of the civil protection order reflected the idea that
women subjected to abuse should have a remedy that they could control for
themselves without asking for the assistance or imprimatur of police or
prosecutors.9 This remedy enabled women to determine and ask for what
they needed to meet their goals in the specific context of their
relationships.'o Changes to the criminal law, including the creation of
substantive crimes of domestic violence, enhanced penalties for domestic
violence assaults, and the enactment of mandatory arrest laws and no drop
prosecution policies, followed and were widely adopted in the 1980s."
3 Id

4id.

at 18-19.

'Id at 17-19.
6 Civil protection orders were first enacted in the 1980s; currently, every state has a
civil protection order statute in effect. See Catherine F. Klein & Leslye E. Orloff,
Providing Legal Protectionfor Battered Women: An Analysis of State Statutes
andCase Law, 21 HOFSTRA L. REv. 801, 810 (1993) (describing the development
of the civil protection order).

7According to the Department of Justice, 85% of those reporting abuse are women.
CALLIE MARIE RENNISON, BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF
JUSTICE, NCJ 197838, CRIME DATA BRIEF: INTIMATE PARTNER VIOLENCE 1993-

2001 1 (2003), available at www.bjs.gov/content/pub/pdf/ipv0l.pdf. For that
reason, I use the female pronoun when discussing people subjected to abuse. That
decision should not be read to imply that men are not subjected to abuse, or that
their abuse should not be treated with the same seriousness afforded to women.
8See generallyKlein & Orloff, supra note 6 (providing a comprehensive survey of
civil protection order statutes designed to protect domestic violence victims).
9Margaret E. Johnson, Redefining Harm, Reimagining Remedies, and Reclaiming
Domestic Violence Law, 42 U.C. DAVIS L. REV. 1107, 1129 (2009).
oSee id.
"See GOODMARK, supranote 2, at 18.
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Once these first remedies were enacted, advocates turned to
amending other areas of the law. 12 Provisions meant to protect women
subjected to abuse were added to family, employment, and landlord-tenant
law. 13 These laws required courts to consider domestic violence in custody
and visitation determinations,1 4 allowed for the early termination of leases
and for changing locks to protect women subjected to abuse from further
harm," and enabled women subjected to abuse to apply for unemployment
insurance if they lost their jobs as a result of domestic violence. 16 These
types of changes to the law were unimaginable in the late 1970s, when the
battered women's movement fought just to have legislatures and courts
recognize the basic premise that the state should intervene to protect
women from abuse by their partners. The second generation of the battered
women's movement has been hugely successful in moving the policy
agenda beyond addressing women's immediate needs for safety and using
the legal system to confront the myriad other needs of women subjected to
abuse.' 7
The clinical legal education movement developed alongside the
battered women's movement. Although a number of law schools had "some
form of legal aid clinic" at the end of the 1950s, the proliferation of law
school clinics really began in the late 1960s.18 This growth was spurred by
student demands for socially relevant coursework, the development of a
12

See generally Leigh Goodmark, State, National, and International Legal
Initiatives to Address Violence Against Women: A Survey, in SOURCEBOOK ON

193 (Claire M. Renzetti, Jeffrey L. Edleson, &
Raquel Kennedy Bergen eds., 2d ed. 2011) [hereinafter State, National, and
VIOLENCE AGAINST WOMEN,

"

InternationalLegal Initiatives].
Leigh Goodmark, From Propertyto Personhood: What the Legal System Should
Do For Children in Family Violence Cases, 102 W. VA. L. REV. 237, 255-59
(1999) [hereinafter From Propertyto Personhood];see GOODMARK, supra note

2, at 193-95.
14

State, National, and InternationalLegal Initiatives, supra note 12; see also
Nancy K.D. Lemon, Statutes CreatingRebuttable PresumptionsAgainst Custody
to Batterers: How Effective Are They?, 28 WM. MITCHELL L. REV. 601, 610-17

(2001) (examining domestic violence provisions in custody laws).
15 NAT'L HOUSING LAW PROJECT, MAINTAINING SAFE AND STABLE HOUSING FOR

A MANUAL FOR ATTORNEYS AND ADVOCATES
12, 16-18 (2012), available at www.nhlp.org/files/NHLP%20Domestic%20
Violence%20and%2OHousing%2OManual%202.pdf.
Unemployment Insurance andDomestic Violence, NAT'L CONF. ST.
LEGISLATURES, http://www.ncsl.org/issues-research/labor/unemploymentinsurance-domestic-violence-victims.aspx (last visited Feb. 3, 2013).
DOMESTIC VIOLENCE SURVIVORS:

16

FromProperty to Personhood,supra note 13, at 193-97.
18 Margaret Martin Barry, Jon C. Dubin & Peter A. Joy, ClinicalEducationforthis
Millennium: The Third Wave, 7 CLINICAL L. REV. 1, 10- 11 (2000).
17
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distinct clinical pedagogy, and the availability of external funding to
develop clinics, among other things.' 9 The development of clinical legal
education was further hastened by calls from lawyers and the judiciary for
skills education in law school.2 0 The availability of millions of dollars in
grants from the Ford Foundation enabled law schools to create and offer
clinical education in a variety of subject areas, including domestic
violence. 2'
Law school clinics quickly became part of the systemic response to
domestic violence. One of the first domestic violence clinics in the United
States was the Family Abuse Project, founded in 1978 at Catholic
University Columbus School of Law.22 Others soon followed, including the
domestic violence clinic at SLTNY Buffalo Law School, now known as the
Women, Children & Social Justice Clinic, in 1992.23 According to a study
by the Center for the Study on Applied Legal Education, by 2010 there
were forty clinics devoted primarily to domestic violence in United States
law schools. 24
The number of law school clinics focusing on domestic violence
increased with the passage of the Violence Against Women Act (VAWA)
in 1994.25 VAWA provided the first significant federal funding for the legal
response to domestic violence, which created both interesting synergies and
problems around the ability of clinics to do this type of legal work.26 The
2000 reauthorization of VAWA included the Legal Assistance for Victims
Grant Program, which funds civil legal assistance in protective order cases

1

20

Id at 12.
Id at 20.

21 Id

at 18-19.

22 Dale Margolin et al., Empowerment, Innovation, and Service: Law School
ProgramsProvideAccess to Justice and Instill a Commitment to Serve, 48 FAM.
CT. REv. 672, 677 (2010). The school received a Title IX grant to establish the
Families and the Law Clinic in 1993. Id
23 Ilene Fleischmann, UB Law School Conference Celebrates ProgressAgainst
Domestic Violence, SUNY BUFF. L. SCH., (Oct. 17, 2012), http://buffalo.edu/
news/releases/2012/10/13751 .html.
24 DAVID A. SANTACROCE & ROBERT R. KUEHN, CTR. FOR THE STUDY OF APPLIED

LEGAL EDUC., THE 2010-11 SURVEY OF APPLIED LEGAL EDUCATION 7 (2012),

available at www.csale.org/files/CSALE.Report.on.2010-11.Survey.5.16.12.
revised.pdf. The survey also found thirty-nine clinics primarily practicing family
law, many of which (like the Family Law Clinic at the University of Baltimore
School of Law) likely handle domestic violence cases as part of their docket. Id
25 Violence Against Women Act of 1994, Pub. L. No. 103-322, 108 Stat. 1902
(codified as amended in scattered sections of titles 8, 18 & 42 U.S.C.).
26 GOODMARK, supra note 2, at 19-21.
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and other ancillary matters.27 Many law school clinics, as well as other civil
legal service providers, received funding through this program. 2 8 The Legal
Assistance for Victims Grant Program was a tremendous boon for domestic
violence clinics, because it made money available to provide civil legal
services and train future generations of lawyers to provide civil legal
assistance to women subjected to abuse.29 Just as the funding created
opportunities, however, problems arose as well. Some of the clinics that
opened as a result of the Legal Assistance for Victims Grant Program
funding shut down quickly when their grants were not renewed.3 0
Universities refused to provide permanent support to grant-funded clinics,
and those clinics disappeared once their funding was gone. Nonetheless, a
number of the original clinics are still working to pursue the ambitious
goals they had when they were founded.
Many domestic violence clinics are concerned not only with
individual client service, but also the theoretical framework within which
those services are delivered. Most domestic violence clinics teach students
to litigate on behalf of women subjected to abuse in a client-centered
manner.31 Client-centered lawyering stresses the idea that a client should be
at the center of the litigation, recognizing that the client is best situated to
assess her tolerance for risk, and to determine the possible non-legal
consequences of legal intervention.12 Client-centered lawyering attempts to
27

28

Victims of Trafficking and Violence Protection Act of 2000, Pub. L. No. 106386, § 1201, 114 Stat. 1464 (2000) (codified as amended at 42 U.S.C. § 3796gg6 (2006)).
See Awards,

OFF. ON VIOLENCE AGAINST WOMEN, U.S. DEP'T OF JUSTICE,

http://www.ovw.usdoj.gov/fy2012-grant-program.htm (last updated May 2013).
29

Amy Farmer & Jill Tiefenthaler, Explaining the Recent Decline in Domestic
Violence, 21 CONTEMP. ECON. POL'Y 158, 158-59 (2003) (arguing that

availability of civil legal services is responsible for the decline in domestic
violence). But see Judy L. Postmus et al., Women's Experiences of Violence and
Seeking Help, 15 VIOLENCE AGAINST WOMEN 852, 863 (2009) (ranking civil

legal assistance twenty-second most helpful out of twenty four possible services
offered to women subjected to abuse).
30 The American Bar Association Commission on Domestic Violence warned of
this problem in a 2003 report. See Teach Your Students Well: Incorporating
Domestic Violence Into Law School Curricula,2003 ABA COMM'N DOMESTIC
VIOLENCE L. SCH. REP. 29 (explaining that grant funding "does not provide long-

term security for the clinic and fails to institutionalize the work within the law
school").
3'

32

See, e.g., Leigh Goodmark, Clinical Cognitive Dissonance: The Values and
Goals ofDomestic Violence Clinics, the Legal System, and the Students Caught
in the Middle, 20 BROOK. J. L. & POL'Y 301, 302-03 (2012).
See DAVID A. BINDER ET AL., LAWYERS AS COUNSELORS: A CLIENT-CENTERED
APPROACH

8 (3d ed. 2011).
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ensure that the client is an equal partner in the representation by advocating
for active collaboration between lawyers and clients.33 These tenets are
consistent with the empowerment ethos of the early battered women's
movement, which stressed the importance of assisting women in making
their own choices and then working with them to actualize those choices.34
Legal clinics serving women subjected to abuse organized their
work around the same ideas and goals that were at the heart of the battered
women's movement. In addition, legal clinics embraced, and taught
through, the lens of intersectionality. 36 Intersectionality teaches that a
woman subjected to abuse is defined by more than just the violence she is
experiencing. Other facets of her identity-race, socioeconomic class,
disability, rural/urban status, and education level-shape her experiences
with abuse. Clinic faculty stressed that unless attorneys considered all of
the ways that identity shaped the experience of a woman subjected to abuse,
they could not provide an effective remedy. 38
Clinics teach law students to effectuate systemic change as wellnot only to litigate for the individual, but also to think about the ways that
systems (including, but not limited to, the legal system) work to benefit or
harm their clients and what they can do to improve or change those
systems.39 Clinics are involved in domestic violence task forces and
coordinating councils; engage in legislative reform to address deficiencies
in the legal system and in the law; and study the operation of police and
courts, making suggestions for improvement. 40 For example, the University
of Baltimore School of Law's Family Law Clinic recently completed a
3 Id
34 See SUSAN SCHECHTER, WOMEN AND MALE VIOLENCE: THE VISIONS AND
STRUGGLES OF THE BATTERED WOMEN'S MOVEMENT 109(1982).

3 See Susan Bryant & Maria Arias, A Battered Women's Rights Clinic: Designing
a Clinical Program Which Encourages a Problem-Solving Vision of Lawyering
that Empowers Clients and Community, 42 WASH. U.J. URB. & CONTEMP. L.
207, 216 (1992); see also V. Pualani Enos & Lois H. Kanter, Who's Listening?
Client-Centered, Client-Empowering, and
Introducing Students to
MultidisciplinaryProblem-Solvingin a ClinicalSetting, 9 CLINICAL L. REv. 83,

84 (2002).
36 See Kimberl6 Crenshaw, Mapping the Margins: Intersectionality, Identity
Politics,and Violence Against Women of Color, 43 STAN. L. REv. 1241, 1262

(1991).
37 Id.; see also Bryant & Arias, supra note 35, at 216.
38 See Bryant & Arias, supranote 35, at 216.
39 See Margaret Martin Barry et al., Teaching Social Justice Lawyering:
Systematically Including Community Legal Education in Law School Clinics, 18
CLINICAL L. REv. 401, 416 (2012).
40 See id at 416-417; see also Bryant & Arias, supranote
35, at 212.
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court watch project in the District Court for Baltimore City. The Clinic
issued a report that identified a number of problems with court practice in
domestic violence cases, including the inability to achieve service of
process in a substantial percentage of cases, insufficient attention to the
safety of petitioners in protective order cases before, during, and after court
proceedings, and poor treatment of litigants by judges and court staff 41 In
response to the report, the District Court of Maryland recommended
substantial changes to court operations, including the development of exit
protocols to ensure that petitioners could safely leave the court after
proceedings had ended, the identification of safe waiting spaces for
petitioners, and an increase in the number of bailiffs patrolling the hallways
and courtrooms.42
Systemic work extended the benefits of clinical advocacy beyond
the individual clients served by clinics to the larger community of women
subjected to abuse. Moreover, this type of advocacy helped to ensure that
clinics became an essential part of the coalitions dedicated to working on
behalf of women subjected to abuse.43 In addition, systemic work taught
students the importance of lawyering for women subjected to abuse on
multiple levels and highlighted the symbiosis between individual
representation and policy work.44
Clinics have also challenged students to think about the limitations
of the law in addressing domestic violence. Maintaining a robust legal
response to domestic violence is important. Women who want to invoke the
power of the civil and criminal laws should have access to a system that
provides a timely, effective, and woman-centered response.4 5 Turning to the
legal system for recourse is not the only or always the best possible
response for women subjected to abuse, however. From their inception,
clinics recognized that there are women for whom the legal system provides
no benefit and, in fact, can be harmful.46 In recognition of the law's
J. Rhett Knight et al., Court Watch Report 21 (2011) (unpublished report,
University of Baltimore Family Law Clinic), available at https://law.ubalt.
edu/downloads/lawdownloads/Clinic COURTWATCHREPORT.pdf.
42 Letter from C.J. Ben C. Clyburn, District Court of Maryland, to author (Feb. 9,
2012) (on file with author); see also Letter from J. Mary Ellen Barbera, Chair of
the Board of Directors of the Judicial Institute of Maryland, to author (July 24,
2012) (on file with author) (noting that future judicial training would include the
findings of the Court Watch).
43 See Barry et al., supra note 39, at 416-17.
41

44
45

46

See id.
See, e.g., GOODMARK, supra note 2, at 164-77. But see Aya Gruber, The Feminist
War on Crime, 92 IOWA L. REV. 741, 826 (2007) (arguing that feminists should
"stop advocating for and supporting criminalization" of domestic violence).
Bryant & Arias, supra note 35, at 219.
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limitations, clinics ask students to consider how to address the needs of
women for whom the legal system does not provide a solution. For
example, Northeastern Law School's Domestic Violence Institute
established a hospital-based clinic early on in its clinical program. 47 The
clinic was not primarily designed for students to provide legal remedies to
women who came to the emergency room seeking treatment. 4 8 Rather, its
purpose was to teach students to listen to the stories of women subjected to
abuse who came into the hospital.4 9 Listening enabled the students to help
those women determine what options, including legal options, might be
available to them.50 Listening also helped students identify non-legal
options for women who were not interested in utilizing the legal system or
whose goals could not be met through the legal system." A central tenet of
client-centered lawyering is the idea that solutions can be legal or nonlegal; lawyers should work with clients to identify both types of options.52
Given their belief in client-centered lawyering, domestic violence clinics
have been looking beyond the law for remedies since the inception of the
clinical legal education movement.
II.
With forty years of experience and with those first groundbreaking
reforms to draw on, some within the battered women's movement are
questioning the wisdom of relying on the state to address domestic
violence. We53 should take this opportunity to think about the particular
challenges women subjected to abuse still face and to consider how the
future work of the movement will address those challenges. One of the
central considerations should be the movement's disproportionate reliance
on the legal system to address domestic violence.

47 Lois H. Kanter, V. Pualani Enos & Clare Dalton, Northeastern'sDomestic
Violence Institute: The Law School Clinic as an Integral Partner in a
CoordinatedCommunity Response to Domestic Violence, 47 LoY. L. REV. 359,
372 (2001).
48

49

Id. at 386.

Id
oId. at 387.

51 Id

52 BINDER ET AL., supra note 32, at 9.

53I have used the word "we" here and throughout this essay because I consider
myself a part of the battered women's movement, and, particularly, a part of that
subset of the movement that is questioning what the state's role in responding to
intimate partner abuse should be.
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The primary response to domestic violence in the United States is
through the legal system, particularly the criminal justice system. 54 Thanks
to strong advocacy by the battered women's movement to develop laws
directly addressing domestic violence and the infusion of federal funding
into courts and law enforcement through the VAWA, the legal response to
domestic violence is robust. " Women subjected to abuse are offered few
options beyond the legal system, however. Little attention is paid to the
economic needs of women subjected to abuse, for example. Transitional
housing and shelter services for women subjected to abuse and their
children are poorly funded.56 Little economic assistance goes directly into
the hands of women subjected to abuse, to be used at their discretion.
Federal funding does not support "alternative" mechanisms by which
women subjected to abuse might find justice.5 ' The battered women's
movement has not focused much of its time or attention on considering
what remedies might exist beyond the legal system.59 Such a myopic view
might be more understandable if the legal system were serving women
subjected to abuse perfectly, or even very well.o Currently, however, the
legal system does not serve many women well, and it serves some women
not at all. 6'
Although rates of domestic violence have fallen since the inception
of the VAWA, that decrease was consistent with the decline in the overall
crime rate until 2000, and rates of domestic violence fell less than rates of
other crimes from 2001 to 2010.62 In fact, empirical evidence suggests that
the increased criminal justice response to domestic violence over the last
5"GOODMARK, supra note 2, at 6.
1 See id at 18-21.

56 NAT'L NETWORK TO END DOMESTIC VIOLENCE, DOMESTIC VIOLENCE COUNTS
2011: A 24-HOUR CENSUS OF DOMESTIC VIOLENCE SHELTERS AND SERVICES 3
(2012), available at http://nnedv.org/docs/Census/DVCounts2011 /DVCounts1 I

5
58

NatlReportColor.pdf (finding that 64% of the unmet requests for services made
to domestic violence programs were for housing).
See GOODMARK, supra note 2, at 187.
Caroline Bettinger-Lopez et al., VAWA Is Not Enough: Academics Speak Out

About VAWA 1, 3 (2012), available at http://lawprofessors.typepad.com/
files/vawa-l.pdf. See infra pp. 43-46 (discussing alternatives to the current
system).

9GOODMARK, supra note 2, at 8; See also State, National,and InternationalLegal
Initiatives,supra note 12, at 206.
60 See GOODMARK, supra note 2, at 83-96, 128-29.
6

See id.

62 SHANNAN CATALANO, INTIMATE PARTNER VIOLENCE, 1993-2010, BUREAU OF

JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, 1, 1 (2012), available at http://www.
bjs.gov/content/pub/pdf/ipv93 10.pdf.
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forty years has done little to deter abuse or to lower domestic violence
rates.63
Even if the criminal justice response had proven more effective,
there would still be reason to question whether our singular focus on the
legal system as the answer to domestic violence in the United States is
warranted. The legal response to domestic violence is excessively reliant on
64
state power. The early battered women's movement asserted that it was
the state's responsibility to intervene in cases of domestic violence and
advocated for laws and state-based structures to address domestic violence
to ensure that the state took on that responsibility. 65 As a result, hundreds of
millions of federal dollars fund police, courts, and prosecutors; fewer
dollars go towards civil legal assistance; and relatively little funding is
dedicated to counseling, transitional housing, and other services that
women subjected to abuse desperately need.
The particular problem with excessive reliance upon state
intervention in domestic violence cases is that such interventions delegate
power to the state to make decisions about women's lives.67 Mandatory
arrest policies, which require police to make arrests in domestic violence
cases any time that they have probable cause to do so, deprive women of
the opportunity to decide whether arrests will benefit or harm them based
on their own circumstances and goals. 68 No-drop prosecution policies,
which obligate prosecutors to pursue cases whenever sufficient evidence
exists to support the case,69 whether the woman subjected to abuse is
interested in cooperating or not, enable the state to substitute its judgment
about the wisdom and efficacy of prosecution for the woman's. 7 0 As a result
of such policies, women are regularly subpoenaed in cases in which they do
not want to testify. In the worst-case scenarios, these women are arrested
for failing to comply with subpoenas and even jailed pending trial to ensure
their cooperation.7 Women who refuse to testify in conformity with
statements they made to police are sometimes threatened with and

63 See GOODMARK, supra note 2, at 85-91, 128-29.

64 See generally id. (arguing that the battered women's movement has relied
disproportionately on the legal system to respond to domestic violence to the
detriment of the development of other policies).
65
66

Id. at 15.

See NAT'L NETWORK TO END DOMESTIC VIOLENCE, supranote 56, at 3-4.
67 See GOODMARK, supra note 2, at 107.
68 Id

at 107-09.

Id. at 111.
70
d at 133-34.
7 See id. at 126.
69
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occasionally prosecuted for perjury.72 The use of such prosecutorial tactics
is not an urban myth; body attachments are issued by the District Court for
Baltimore City and women are jailed as a result of their unwillingness to
testify in domestic violence cases. 3 The use of mandatory interventions is
particularly problematic for communities of color and for low-income
communities, who are disproportionately involved in the criminal system
and may be justifiably reluctant to have themselves or their partners
enmeshed with state systems.74 Similarly, immigrant women are fearful of
the repercussions of having their immigration status exposed to police and
prosecutors. Particularly in the era of Secure Communities, such women
may have strong reasons to opt out of state responses.76
72

7

As one judge explained, "[I]f the victim recants in court, she can then be held
criminally liable for making a false filing. Typically, if I find a false statement
was made, I will hold her to time served that he did on false charges-for
example, if he did 2 days, so will she." Jennifer L. Hartman & Joanne Belknap,
Beyond the Gatekeepers: CourtProfessionals' Self-Reported Attitudes About and
Experiences with Misdemeanor Domestic Violence Cases, 30 CRIM. JUST. &
BEHAVIOR 349, 363 (2003).
See MICHELLE KAMINSKY, REFLECTIONS OF A DOMESTIC VIOLENCE
PROSECUTOR: SUGGESTIONS FOR REFORM 14 (2012) (quoting a prosecutor who
had a woman arrested and jailed when she failed to cooperate to "cover[] ... my

74

ass."); see also Leigh Goodmark, Reframing Domestic Violence Law and Policy:
An Anti-EssentialistProposal,31 WASH. U. J.L. & POL'Y 39, 53-54 (2009).
GOODMARK, supra note 2, at 130; see also Donna Coker, Shifting Power for
Battered Women: Law, MaterialResources, and Poor Women of Color, 33 U.C.
DAVIS L. REv. 1009, 1042-47 (2000). See generally BETH RICHIE, ARRESTED
JUSTICE: BLACK WOMEN, VIOLENCE, AND AMERICA'S PRISON NATION (2012)

(discussing how domestic violence law and policy affects women of color,
particularly African-American women).
7

76

Secure Communities is a Department of Homeland Services initiative which
requires local police to share the fingerprints of anyone booked into police
custody-whether arrested or not-with immigration authorities. The program
has been subjected to a number of criticisms, including that it unfairly targets
Latinos, that it harms families, and that it impacts the due process available in
deportation hearings. Aarti Kohli, Peter L. Markowitz & Lisa Chavez, Research
Report: Secure Communities By The Numbers: An Analysis of Demographics
and Due Process, CHIEF JUSTICE EARL WARREN INST. ON LAW & SOC. POL'Y 1,
5-6 (2011), http://www.law.berkeley.edu/files/SecureCommunities-by the
Numbers.pdf.
There have been a number of reports of women who call police in response to
domestic violence being arrested and deported as a result of the Secure
Communities program. See Domestic Violence Victim's 911 Call for Help
Results in DeportationProceedings,ACLU S. CAL. (May 12, 2011), http://www.
aclusocal.org/a-domestic-violence-victims-9 11-call-for-help-results-indeportation-proceedings-secure-communities-program-endangers-crime-victims/.
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There is, of course, an argument to be made in favor of policies
encouraging or mandating state intervention in cases involving domestic
violence. Mandatory policies were introduced at a time when police would
not make arrests and prosecutors would not prosecute the few cases that
came to them.n Denying police and prosecutors the discretion to choose
which cases to pursue by enacting mandatory policies was thought to be the
only way to ensure that arrest and prosecution would actually occur, thus
moving domestic violence from the private sphere to the public realm and
increasing the chances that men who abused would be held accountable for
their actions.78 By some measures, these policies have been successful-the
arrest rate in domestic violence cases has increased in some jurisdictions
that adopted mandatory arrest policies, although the number of prosecutions
has actually dropped in these same jurisdictions, according to studies.7 9
Such policies also reflect society's judgments about the seriousness with
which domestic violence should be treated. They employ the expressive
power of the law, declaring the state's responsibility for addressing what
had, until recently, been considered a private family matter.8 0
The societal response to domestic violence has swung drastically
over the last forty years from non-intervention to excessive intervention by
the state into the lives of women subjected to abuse. Mandatory policies
deprive women the opportunity to choose when and how the state should
intervene into their most intimate relationships, denying them the power to
decide how to actualize their own goals." To the extent that the state
substitutes its own judgment for the woman's, in ways that the woman
might not invite and that might even prove harmful to her, such policies are
disempowering for women subjected to abuse. 82 This substitution of the
state's goals for the woman's is manifested in a recent controversy in
Buffalo, New York. In late August 2012, District Attorney Frank A. Sedita
III announced that he would no longer prosecute misdemeanors in Erie
One particularly
County's Integrated Domestic Violence Court.
n GOODMARK, supra note 2, at 108.
78 Id.

7 Id. at 129.
See Cheryl Hanna, No Right to Choose: Mandated Victim Participationin
Domestic Violence Prosecutions,109 HARV. L. REv. 1849, 1860-65 (1996); see
also Emily J. Sack, Battered Women and the State: The Strugglefor the Future
ofDomestic Violence Policy, 2004 Wis. L. REv. 1657, 1668-75 (2004).
81 See GOODMARK, supranote 2, at 130.
82 Id. at 132-33.
83 Sandra Tan, Accord Set on Domestic Violence Cases: DA's Office to Resume
ProsecutingMisdemeanors in Integrated CourtProgram, BUFF. NEWS, Oct. 19,
available at www.buffalonews.com/article/20121019/
2012,
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interesting aspect of that decision was Sedita's explanation that he did not
want to take cases to the Integrated Domestic Violence Court because there
were too many acquittals in that court. Sedita believed that the criminal
system was being used to leverage results in the civil cases also heard by
the Court, to the detriment of the criminal cases.84 Such a statement would
be unproblematic if prosecution was the goal of every woman and if
convictions were the measure of whether that goal had been achieved. For
many women subjected to abuse, however, prosecution is not the goal.8 5 If
an acquittal is what best helps a woman subjected to abuse meet her goal of
leveraging results in the civil system (the one system designed for her to be
able to control), and if she is able to make decisions that enable her to reach
that goal, then, arguably, the system is working properly.86 Women
subjected to abuse and prosecutors do not always share the same goals,
though-particularly when those goals do not include convictions.
Now is a good time to think about whether, and how, to create a
system where women subjected to abuse have greater power to determine
whether, when, and how the legal system should become involved in their
relationships. Disproportionately funding and relying on a criminal justice
system whose goals may be in opposition to those of the women it purports
to protect is a problematic policy choice, at best.
A second critique of the system is that it entrenches stereotypes
about women subjected to abuse. Battered woman syndrome, for example,
rests on stereotypes that women subjected to abuse are weak, meek, and
powerless.8 8 These stereotypes were derived from Dr. Lenore Walker's use
of learned helplessness to explain the behavior of women subjected to
abuse who killed their partners. 89 Not all women subjected to abuse fit these
stereotypes, however; this is particularly true of women who fight back

84
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against their abusers. 90 Nonetheless, battered woman syndrome remains a
part of the law in many jurisdictions, requiring women subjected to abuse to
conform to the stereotypes it relies upon to obtain certain forms of relief.9'
How can women who fight back be adequately represented when the
stereotypes that deny who they are remain entrenched in the law itself?
Moreover, the legal system's response to domestic violence is
premised on the separation of a woman subjected to abuse from her partner.
That focus also comes from Dr. Walker's work. In her book, The Battered
Woman, Dr. Walker explained that women subjected to abuse experience a
characteristic cycle of violence, comprised of a "tension-building" period,
an "acute battering" phase, and a honeymoon phase, that repeat over time
with increasing severity. 92 Dr. Walker asserted that the only way to break
the cycle of violence was to end a woman's relationship with her abusive
partner.93 The legal system has responded by providing remedies designed
to provide that separation.94 Arrest and prosecution, protective orders,
divorce, and immigration remedies related to domestic violence are all tools
for ending relationships and enforcing separation between women and their
partners.95 Advocates for women subjected to abuse, however, know that
many women are not interested in separation for myriad reasons. Religion,
immigration status, economics, children, community support, family
relationships, employment, and housing all impact a woman's decision
about separating from an abusive partner, and advocates are quick to cite
those reasons in response to the ubiquitous question, "Why doesn't she
leave?" 96 The one factor that advocates have not been willing to discuss,
however, is love." Many women subjected to abuse have deep and
important relationships with their partners, relationships that they are not
necessarily willing to abandon. They seek remedies that stop the abuse,
rather than ending the relationships.99 Regardless of why a woman makes
the choice to continue her relationship, the reality is that separation will not

90 See generally Leigh Goodmark, When is a Battered Woman Not a Battered
Woman? When She Fights Back, 20 YALE J.L. & FEMINISM 75, 92-113 (2008)
9

(describing the problems faced by women who fight back against their abusers).
'See id. at 114-17.

92 LENORE E. WALKER, THE BAlTERED WOMAN 55-70 (1979).
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94 GOODMARK, supranote 2, at 80-96.
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be a viable option for many women subjected to abuse.' 00 For those women,
the legal system has few solutions to offer.'0 '
The legal system also fails to engage meaningfully with men who
abuse their partners. Batterer intervention programs are the primary means
through which the legal system has substantive contact with men who abuse
their partners. Those programs are intended to help men change the ways in
which they interact with their partners. 0 2 Women subjected to abuse rely
on the success of these programs, citing participation in such programs as a
reason for remaining in, or returning to, relationships that have been
abusive in the past. 0 3 The research on batterer intervention programs is not
heartening, however. Few men complete court-ordered batterer intervention
programs, and the evidence as to whether such programs decrease men's
abusive behavior is mixed, at best.104 Moreover, there is some evidence that
men who are less physically abusive after batterer intervention increase
their use of verbal and psychological abuse, forms of abuse that the law
often does not reach. 105 In part, the failure of such programs may be related
to another problem-the lack of understanding about what actually causes
domestic violence. The truism is that domestic violence is caused by the
desire to exert power and control over another individual, an idea embraced
universally in the battered women's movement.' 06 Ellen Pence, one of the
founders of the Duluth Abuse Intervention Project, questioned that idea
shortly before her death. Pence explained that although advocates told men
that their goal in abusing their partners was control, the men she saw in her
groups never cited it as their intention or goal.'o7 While control is certainly
the result of many forms of abuse, Pence's observation raises an interesting
question about whether the desire to control is what actually causes abuse.
00
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If that desire is not the cause of abuse, what is? Developing meaningful
interventions with men who abuse is nearly impossible without answering
this essential foundational question.
A larger conceptual issue is the way in which legal system actors
interact with men who abuse. The term "batterer" reduces all men who
abuse their partners to the worst of their behavior, demonizing and
dehumanizing them."o Women subjected to abuse see their partners in
much more complicated and nuanced ways than the term "batterer" or the
stereotypical depiction of men who abuse allows; as abusers, but also as
partners, as parents, as friends, as lovers, and as support systems.
Advocates' refusal to see men who abuse as more than their actions
denigrates the choices that their clients make to begin and continue their
relationships. Moreover, essentializing men who abuse creates a
problematic binary. If men who abuse are "bad," the women they abuse
must be "good," an expectation that is oversimplified, unrealistic, and just
as problematic as stereotyping women subjected to abuse as weak, passive
non-actors.' 09 If the goal of legal system interventions is to prevent further
abuse by inducing men who abuse to change, demonizing men who abuse is
antithetical to that goal. Social science research on procedural justice
explains that when men feel that they have been treated fairly by the legal
system, they are more likely to comply with court orders, even if they lose
their cases.'o Treating men who abuse with dignity and respect despite
their actions would benefit women subjected to abuse as much as, if not
more than, the men themselves.
On a macro level, the legal system does not (and is not designed to)
address any of the structural factors that contribute to or exacerbate
domestic violence-economics, lack of access to health care, and women's
unequal status within communities."' There is some evidence that suggests,
for example, that men are more abusive when they are economically
dependent or when they are unemployed." 2 It might be that our single best
response to domestic violence is job provision. Without reaching some of
these larger issues, however, domestic violence law and policy will
continue to respond to symptoms rather than attacking the problem of abuse
at its roots.
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III.
The next phase of the battered women's movement should begin to
address some of the critiques discussed in Part II of this article. In response,
we should develop alternatives to criminalization and policies that rely less
on intervention by the state via the legal system. To develop such
alternatives two fundamental questions must be answered: "What does
justice mean for women subjected to abuse?" and "What are the forums in
which justice can be accessed?" The legal system defines justice narrowly,
as "obtaining punishment for perpetrators and redress for victims" through
the civil system.1 3 Psychologist Judith Herman suggests, however, that for
many women subjected to abuse justice means something more than just
punishment; justice requires that women experience both validation and
vindication.1 4 Women subjected to abuse seek validation of their abuse and
the harm caused by that abuse from their families and communities, and
they experience vindication when their communities condemn the abuse."t5
There are a number of ways beyond the legal system to provide justice as
defined by Herman. Truth commissions and symbolic tribunals, for
example, provide structures within which women can achieve validation
and vindication by telling their stories of abuse to their communities
without interacting with the state or ceding power over their choices to the
state.11 6 Community accountability strategies can help women subjected to
abuse to find validation within their own networks and engage the resources
of the wider community to help them achieve their goals, whether those
goals are economic security, safety, accountability for their partners, or
something completely different without necessarily engaging the state.' '1
Such strategies can help women find a different kind of justice than that
which is contemplated by the legal system." 8
Law school clinics have an essential role to play in this next phase
of the battered women's movement. Law students are particularly wellsuited to engage in this process of rethinking the direction of the battered
women's movement. Students can be less dogmatic about the appropriate
responses to domestic violence, less tied to current law and policy, and
more open to thinking about a range of experiences and opportunities. They
11 Maya Goldstein Bolocan, Rwandan Gacaca: An Experiment in Transitional
Justice, 2004 J. DisP. RESOL. 355, 357 (2004).
14 Judith Lewis Herman, Justice from the Victim's Perspective, 11 VIOLENCE
AGAINST WOMEN

571, 585-86 (2005).
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are more likely to be free from the institutional constraints, established
relationships (social and financial), and ossified policy positions that often
bind long-time members of the advocacy community, enabling them to be
more creative in their thinking. Clinics teach students to take a critical
perspective on systems; clinics can also engage students in considering
what the alternatives to the current system are and how those alternatives
might be created, nurtured, and institutionalized. Many law school clinics
(although not all) do not rely on government grants for funding and are not
bound by the same requirements and responsibilities as those who receive
government monies. 119 This "outsider" status enables clinics to engage in
critiques that are difficult for system actors to make; it is dangerous to bite
the hand that feeds.120
Clinics are already exploring new directions for the battered
women's movement. Around the country, progressive lawyers have been
considering how to incorporate international human rights norms into their
domestic advocacy.12' The effort to apply human rights law to domestic
violence was bolstered significantly by the Inter-American Commission on
Human Rights' (IACHR) declaration that freedom from domestic violence
is a fundamental human right in Lenahan v. United States.122 That litigation
grew out of the United States' failure to provide a remedy to Jessica
(Gonzales) Lenahan after her three children were kidnapped and killed by
her husband in violation of a civil protection order that police refused to
enforce.1 23 After the IACHR's decision in Lenahan, lead counsel and law
professor Carrie Bettinger-Lopez convened a group of advocates to think
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about how to implement the decision in the United States.12 4 One strategy
that has been adopted by several law school clinics as a result of those
conversations is to draft and introduce resolutions before city councils and
local governments asking them to declare freedom from domestic violence
a fundamental human right and to pledge to uphold that right.' 25 Students in
the Domestic Violence and Civil Protection Order Clinic at the University
of Cincinnati School of Law drafted and advocated for the first such
resolution, which passed in 2011.126 The enactment of resolutions created
by clinic students at the University of Baltimore School of Law, the
University of Miami School of Law, Faulkner University Jones School of
Law, Albany Law School, and the District of Columbia's Catholic
University Columbus School of Law, and American University's
Washington College of Law followed.' 27 In Baltimore, the students saw the
passage of the resolution as just one step in a larger process; having
successfully championed the resolution, they asked what else they could do
to spread its message. The students decided to create and distribute posters
and other literature featuring the message "Freedom from domestic
violence is a fundamental human right" at local college campuses and to
publicize the resolution via social media.12 8 The students asked crucial
questions about the project: How can this resolution work for the women
that come to the clinic? What change can be made using the idea that
freedom from domestic violence is a fundamental human right? Can the
resolution be used to engage in community education and community
empowerment? Can the language of the resolution be incorporated into
protective orders and custody cases involving domestic violence? How can
freedom from domestic violence become a reality for women subjected to
abuse? Working on the resolution prompted the students to think more
broadly about the advocacy possibilities on behalf of women subjected to
abuse.
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Clinics can spur those involved in domestic violence advocacy to
think more expansively and creatively about what is meant by domestic
violence. Should the work be restricted to violence against women or can
intimate partner abuse be conceptualized in a manner that is gendered, but
not exclusively female? 129 IS there a continuum of violence motivated by
gender that could be considered holistically, running the spectrum from
intimate partner abuse and trafficking to discrimination against transgender
people and prison rape?130 Clinics can create and advocate for more
inclusive definitions of domestic violence-definitions that account for
multiple forms of abuse, rather than being restricted by the narrow
definitions currently found in the criminal and civil justice systems.131
Domestic violence advocates have learned over the last forty years that
domestic violence encompasses more than husbands abusing their wives
and can use that expertise to rethink how domestic violence is represented
in.the law.
Clinics can also lead the way in thinking about ways to find justice
beyond the justice system for women subjected to abuse. Few clinics
restrict themselves to litigating within the criminal or civil justice systems;
most domestic violence clinics seek other forms of justice for their clients.
Clinics could expand that focus, considering the role for restorative justice,
victim offender dialogues, mediation, and community-based justice in
domestic violence cases. 132 Law students are not usually entrenched in the
positions taken by many advocates in the battered women's movement,
who argue that interventions like mediation are unsafe and, therefore,
unsuitable for women subjected to abuse.'33 With an openness to alternative
forms of justice, clinics could begin testing and assessing what role these
and other modes of justice could play in domestic violence cases before
attempts are made to implement such schemas more broadly.
Forty years ago, few would have believed that we would ever have
the robust criminal and civil justice response to domestic violence that
currently exists. Forty years from now, if we are thoughtful and creative
about how to expand our response to intimate partner abuse, advocates will
129 Julie Goldscheid, Gender Neutrality and the "Violence Against Women" Frame
1-2 (Aug. 7, 2012) (unpublished manuscript) (on file with author).
130 1 am currently exploring these issues with my students in a new
Gender
Violence Clinic at the University of Maryland Francis King Carey School of
Law.
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marvel at the range of options available to all people subjected to abuse,
and begin thinking anew about how to improve upon them.

